IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RAFAEL MARRERO and : ClVIL ACTI ON
WANDA MARRERO, :

Plaintiffs

V. : No. 96- 8534
CI TY OF PH LADELPH A, et al.

Def endant s

VEMORANDUM

Broderick, S.J. July 29, 1997

Plaintiffs Rafael and Wanda Marrero ("Plaintiffs")

filed this conplaint pursuant to 42 U S.C. § 1983, alleging
viol ations of their Fourth, Fifth, and Fourteenth Anendnent
rights and violations of state |aw, including false inprisonnent,
abuse of process, malicious prosecution, and intentional
infliction of enotional distress. Def endants M cewski, Eggles,
and Sunder hauf, police officers with the Phil adel phia Police
Department and the Pennsylvania State Police, have filed a Mtion
to Dismiss Plaintiff’s clains pursuant to Federal Rule of Civil
Procedure 12(b)(6) on the basis that Plaintiffs’ clains are
barred by the statute of limtations.

For the reasons stated below, the Court w Il grant
Def endants' notion in part and deny Defendants' notion in part.

Plaintiff Rafael Marrero was arrested “on or about” April 6,
1994 by police officers Mcewski, Eggles, and Sunder hauf and

charged with Intent to Deliver Controlled Substances and Know ng



I ntentional Possession of a Controlled Substance. M. Mrrero
remai ned in custody on bail of one mllion dollars, subsequently
reduced to $700,000, fromApril 6, 1994 until February 29, 1996
when he was rel eased on his own recogni zance. M. Marrero,
however, remained in custody until June of 1996 on an INS
detainer. After being released fromthe INS detainer in June
1996, M. Marrero attended a court hearing later in June of 1996
at which the charges against himwere di sm ssed.

In reviewing a Motion to Dism ss pursuant to Rule 12(b)(6),
the Court accepts as true all factual allegations contained in
the conplaint, as well as all reasonable inferences which could
be drawn therefrom and views themin the |light nost favorable to

the plaintiff. H J. Inc. v. Northwestern Bell Tel. Co., 492 U S

229, 249-50 (1989); Zlotnick v. TIE Communi cations, 836 F.2d 818,

819 (3d Cir. 1988).

All Plaintiffs’ clains relating to the April 6, 1994 arrest,
including all 8 1983 clains and state tort clains of false
arrest, false inprisonnent, excessive use of force, abuse of
process, and intentional infliction of enotional distress, wll
be dism ssed as tine-barred. The statutory period during which
Plaintiffs’ could have pursued their 8 1983 clains such as false
arrest, false inprisonnment, excessive use of force, and excessive
bail began to accrue at the tine of M. Marrero’'s arrest. See

Rose v. Bartle, 871 F.2d 331, 350-51 (3d Gr. 1989). It is clear

t hat Pennsyl vania’s personal injury | aw provides a two year

l[imtations period for 8 1983 actions. Wlson v. Garcia, 471
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U S. 261, 276, 280 (1985); 42 Pa. Cons. Stat. Ann. 8 5524(1)
(Purdon Supp. 1997). Plaintiffs' state |law clainms such as
negl i gence, false inprisonnent, abuse of process, and intentional
infliction of enotional distress are also subject to the two year
statute of Iimtations period, |ikew se beginning at the tinme of
the arrest.

Because M. Marrero was arrested on April 6, 1994 and
Plaintiffs' conplaint was filed on Decenber 20, 1996, eight
nont hs beyond the expiration of the two year Iimtations period,
all clainms which stemfrom M. Mrrero's arrest, including al
Constitutional and state tort clains, are dism ssed as tine-
barr ed.

Plaintiffs al so assert a nmalicious prosecution clai magainst
t he novi ng defendants. Since the limtations period for a
mal i ci ous prosecution claimdid not begin to accrue until the
crimnal proceedings against M. Marrero were dism ssed in June,
1996, Plaintiffs' malicious prosecution allegation renmains, both
as a 8 1983 claimand a state tort claim See Rose, 871 F.2d at
348- 50.

In their notion to dism ss, Defendants' claimthat they have
qualified inmmunity fromPlaintiffs’ attenpt to assert a malicious
prosecution claim The Third Crcuit has held that the question

of qualified imunity requires a fact-intensive analysis “not
only of the clear establishnment of the right that the official is
all eged to have violated, but also of the specific official

actions alleged to have violated that right.” Gant v. Cty of

Pittsburgh, 98 F.3d 116, 121 (3d G r. 1996)(citations omtted).




After careful review of Plaintiffs', therefore, the Court finds
that it |acks the necessary factual basis to determ ne whet her
the Defendants are entitled to qualified imunity from
Plaintiffs' claimof malicious prosecution.

Accordingly, for the reasons set forth above, Plaintiffs’
§ 1983 clains alleging false arrest, false inprisonnent,
excessive use of force, and excessive bail and state |aw cl ains
al l egi ng negligence, false inprisonnent, abuse of process, and
intentional infliction of enotional distress will be dism ssed.
Plaintiffs’ malicious prosecution allegation survives Defendants’
notion and may proceed.

An appropriate order foll ows:



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

RAFAEL MARRERO and : ClVIL ACTI ON
WANDA MARRERO, :
Plaintiffs
V.
No. 96-8534

CI TY OF PH LADELPH A, et al.
Def endant s

ORDER

AND NOW this 29th day of July, 1997; upon consideration of
Def endants’ notion to dismss and Plaintiff’s response thereto;
for the reasons set forth in the Court’s acconpanyi ng nenorandum

| T 1S ORDERED: Defendants’ Mdtion to Dismss Plaintiffs'
8§ 1983 clains alleging false arrest, false inprisonnent,
excessive use of force, and excessive bail and state |aw cl ains
al I egi ng negligence, false inprisonnent, abuse or process, and
intentional infliction of enotional distress is GRANTED

| T 1S FURTHER ORDERED: Defendants' notion to dismss
Plaintiffs'8§8 1983 and state | aw malicious prosecution allegation

i s DENI ED.

RAYMOND J. BRODERI CK, S.J.



